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Husted v. A. Philip Randolph Institute



The Ohio Voter List Removal Process

• Since 1994, Ohio has sent voters who lack voter activity over a two-
year period a confirmation notice – basically a non-forwardable
postcard asking for a written response. 
• Voters who don’t respond to that notice and then don’t 1) vote or 2) 

update their voter registration, in the next four years are removed 
from the list of registered voters 
• Once removed, they must reregister to vote. Ohio’s voter registration 

deadline is 29 days prior to the election.  



Husted Case History

• In early 2016, the U.S. District Court for Ohio found the Ohio practice 
did not violate §20507(b)(2) because the NVRA does not specify the 
“trigger” for removal, so it’s left to the states.
• Later in 2016, the U.S. Court of Appeals for the Sixth Circuit 

overturned the District Court… ruling that Ohio’s process violates the 
NVRA because the one thing Ohio can’t do is use a voter's failure to 
vote as the trigger for sending a confirmation notice to that voter. 
• Ohio Secretary John Husted sought certiorari to the U.S. Supreme 

Court. 



Question Presented at the Supreme Court

Does Ohio violate 52 U.S.C. §§ 20507(b)(2), 21083(a)(4)(A) if it begins 
the process of removal when voters who didn’t vote over a two year 
period fail to respond to the mailing?  



Husted Argument

CHIEF JUSTICE ROBERTS: We'll hear argument this morning in Case 16-980, Husted 

versus the A. Philip Randolph Institute. Mr. Murphy. 

ERIC MURPHY: Mr. Chief Justice, and may it please the Court: Congress passed the 

NVRA to serve competing goals, increasing the number of eligible registered voters but 

decreasing the number of ineligible ones, and this congressional compromise is evident 

in the statute's conflicting mandates. It both requires states to undertake general 

programs to remove ineligible individuals but at the same time places limits on those 

federally mandated removal programs, including that states may not remove 

individuals for changed residence unless they fail to respond to a notice and to vote 

over two federal elections.



JUSTICE SOTOMAYOR: The Senate report that supported the NVRA explicitly says that what 

they wanted to avoid was a mailing that is unresponded to being a cause for removing 

someone. So if that was its purpose, why wouldn't it make sense that the only reason that 

you can change -- send the notice is if you have some reasonable basis to believe someone 

has moved? 

ERIC MURPHY: Well -

JUSTICE SOTOMAYOR: Failure to vote can't it be it because the Senate report says that they 

believe the failure to vote was a constitutional right. You have a right not to vote. 

ERIC MURPHY: So there's a -- there's a couple points there. The first was what if people do 

not respond to the notice. I agree that there is a Senate report suggesting that they were 

concerned that people would be removed merely for failing to respond, but Congress did not 

put an objective evidence element into the (d) procedure in response to that concern. They 

put in the safe harbor, what - what they called the fail-safe voting on the back end. So if an 

individual doesn't respond, they still have two federal elections in which they can show up to 

vote. So that’s how they dealt with that provision. With respect to failure to vote, I think the 

legislative history is quite clear that the concern was removing individuals merely for failing 

to vote in a recent election. That's what the report says at page 17. And that's not what Ohio 

does.



CHIEF JUSTICE ROBERTS: Mr. Smith. 

PAUL SMITH: Mr. Chief Justice, and may it please the Court: I think it's important to recognize 

that the Supplemental Process violates Section 8 of the NVRA in two distinct ways. Of course, 

it violates the failure-to-vote clause, as we've been discussing, but it also violates 8(a) 

because 8(a) sets out an exclusive list of four bases that can be used for purging people from 

the rolls, and bars states from doing it under any other circumstances. And the Supplemental 

Process, the way it is designed, it assures that many, indeed probably most of the people 

who are purged, have not moved, let alone moved to a different county or state, which is the 

only moves that can justify a purge under the plain terms of the NVRA. It simply doesn't 

provide adequate evidence to come to the conclusion that the person has moved at all. 

JUSTICE ALITO: Well, your argument is that failure to vote is not one of the listed grounds for 

being removed, right? That's - that's the argument you just made. 

PAUL SMITH: Yes, Your Honor. 

JUSTICE ALITO: But is that what Ohio does? Does it say the failure to vote is a ground for 

removal, or does it say that moving out of the district is a ground for removal, and failure to 

vote plays a part in the determination of whether a person has moved out of the district? It's 

evidentiary. It's not the -- the ground for removal in and of itself.



JUSTICE SOTOMAYOR: Mr. Smith, there is one thing about -- and I maybe should have 
asked this of -- of Ohio -- of the state. But, once you don't return the notice, you get put 
on the inactive list, correct? 

PAUL SMITH: Right. 

JUSTICE SOTOMAYOR: That means that you no longer -- does it mean you no longer get 
mailings about elections? 

PAUL SMITH: Yes, Your Honor. It means you can still vote, but you can't -- you're not 
notified of where your polling place is and you don't get the -

JUSTICE SOTOMAYOR: You're not sent any more reminders about -

PAUL SMITH: That's my understanding. I -- I may -

JUSTICE SOTOMAYOR: It's one notice in four -- six years. 

PAUL SMITH: You disappear for purposes of mailing. 

JUSTICE SOTOMAYOR: And -- and -- and you disappear from any further mailings. 



JUSTICE BREYER: What are they supposed to do? That is, every year a certain number of 
people die and every year a certain number move to California. All right. We don't want 
them on the voter roll. That used to be a big problem, voting dead people. Okay? What 
should the state do? 

MR. SMITH: Well, the dead -- the dead people aren't a problem, Your Honor. There are 
authoritative lists at both states and the federal government level. 

JUSTICE BREYER: They went and died in Hawaii, I don't know, they went and died in 
Alaska. They went and died in Tasmania. Is -- is Rhode Island supposed to look at the 
Tasmanian voting records or hospital records or what are -- what -- it's a serious 
question. 



JUSTICE BREYER: Look, the reason I'm asking these questions is 
because I don't believe Congress would have passed a statute that 
would prevent a state from purging a voting roll of people who have 
died or have moved out of the state. So I'm trying to reconcile the two. 
And, therefore, I ask you what the state's supposed to do for that latter 
objective?



The Supreme Court rules 5-4 in Favor of Husted overturning 6th Circuit

Five Justice 
Majority in 
Favor of 
Husted

Four Justice 
Minority 
Dissenting 



Justice Alito’s Majority Opinion

• Justice Alito emphasized that subsection (d) of the NVRA specifically 
allows states to remove a voter who “has failed to respond to a 
notice” and “has not voted or appeared to vote.” He stressed that not 
only “are States allowed to remove registrants who satisfy these 
requirements, but federal law makes this removal mandatory.” The 
Ohio practice at issue in this case, the majority concluded, “follows 
subsection (d) to the letter” 
• Justice Alito reasoned that Ohio’s practice would violate the “failure-

to-vote” clause “only if it removes registrants for no reason other 
than their failure to vote.” But here, the majority noted, the state 
“removes registrants only if they have failed to vote and have failed 
to respond to a notice.”



Justice Breyer’s Dissenting Opinion

• Justice Stephen Breyer’s dissent was joined by Justices Ruth Bader 
Ginsburg, Sonya Sotomayor, and Elena Kagan. Breyer would have struck 
down Ohio’s practice not only for removing voters “solely by reason of a 
failure to vote,” but also because Ohio is not complying with its obligation 
to make a “reasonable effort” to remove ineligible voters. Breyer 
complained that the state reads too much into a voter’s failure to return a 
notice to confirm his eligibility. There is no reason to assume such voters 
have moved, Breyer suggested; for whatever reason it’s simply human 
nature that people don’t return cards that they get in the mail.
• Justice Alito Responded: “We have no authority to second-guess Congress” 

or to decide whether Ohio’s practice is the best way to keep its voter rolls 
current. “The only question before us,” Alito concluded, is whether the 
practice “violates federal law. It does not.”



Justice Sotomayor’s Dissenting Opinion

• Justice Sotomayor, writing alone, argued that the majority “entirely 
ignores the history of voter suppression against which the NVRA was 
enacted and upholds a program that appears to further the very 
disenfranchisement of minority and low-income voters that Congress 
set out to eradicate.” Sotomayor cites a “friend of the court” brief 
finding that “African-American-majority neighborhoods in 
downtown Cincinnati had 10% of their voters removed due to 
inactivity,” as “compared to only 4% of voters in a suburban, 
majority-white neighborhood.” Moreover, she added, many states 
other than Ohio have found ways to keep their registration lists 
accurate without relying on the failure to vote as a trigger.
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