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Citizenship requirements

• Kansas, Arizona, Alabama and Georgia have all enacted requirements 
that voters prove citizenship in order to be registered.

• Texas and I assume other states interested in doing this as well
• Rosa Maria Ortega case
• Three main cases to review

• Intertribal Council v. Arizona
• Fish v. Kobach
• League of Women Voters v. Newby



Intertribal Council v. Arizona

• U.S. Supreme Court
• NVRA requires the acceptance of the Federal Form
• But states could ask the EAC for a state specific instruction on proof of 

citizenship
• If refused, the states could seek judicial review of the decision
• Qualifications Clause can overcome NVRA upon a showing that a state is 

precluded from “obtaining information necessary for enforcement” of state’s 
voter qualifications.



Qualifications Clause Art. 1 Section 2

• The House of Representatives shall be composed of Members chosen 
every second Year by the People of the several States, and the 
Electors in each State shall have the Qualifications requisite for 
Electors of the most numerous Branch of the State Legislature.

• By its terms applies only to Congress
• Courts uniformly agree applies to presidential elections as well



Elections Clause Art. 1 Section 4

• The Times, Places and Manner of holding Elections for Senators and 
Representatives, shall be prescribed in each State by the Legislature 
thereof; but the Congress may at any time by Law make or alter such 
Regulations, except as to the Places of chusing Senators.



Applicable NVRA text

• 52 U.S.C. 20508(b)
• (b)CONTENTS OF MAIL VOTER REGISTRATION FORMThe mail voter registration form 

developed under subsection (a)(2)—(1)may require only such identifying 
information (including the signature of the applicant) and other information 
(including data relating to previous registration by the applicant), as is necessary to 
enable the appropriate State election official to assess the eligibility of the 
applicant and to administer voter registration and other parts of the election 
process;

• (2)shall include a statement that—(A)specifies each eligibility requirement 
(including citizenship);

• (B)contains an attestation that the applicant meets each such requirement; and
• (C)requires the signature of the applicant, under penalty of perjury;



Applicable NVRA text on Motor Voter

• 52 U.S.C. 20504(c)
• (1)Each State shall include a voter registration application form for 

elections for Federal office as part of an application for a State motor 
vehicle driver’s license.

• (2)The voter registration application portion of an application for a State 
motor vehicle driver’s license—

• (B)may require only the minimum amount of information necessary to—…
• (C)shall include a statement that—(i)states each eligibility requirement 

(including citizenship);
• (ii)contains an attestation that the applicant meets each such requirement; 

and
• (iii)requires the signature of the applicant, under penalty of perjury;



The next phase

• Initial requests to EAC for instructions were denied.  
• Initial denial litigated and upheld
• EAC reconstituted with three commissioners
• New executive director Brian Newby installed
• State specific instructions requiring documented proof of citizenship 

”DPOC” approved by Newby for Alabama, Kansas, Georgia.
• Kansas sued
• Newby and EAC sued



Fish v. Kobach

• Preliminary injunction against requiring DPOC granted by the trial court 
and appealed to the Tenth Circuit

• Tenth Circuit upheld the injunction on October 20, 2016
• Elections Clause by its terms says Congress wins when it wants to do so
• In the NVRA Congress expressed its interest in setting the standard here
• Minimum necessary means what it says. 

• Attestation of citizenship 
• Under penalty of perjury
• All that can be required at the DMV

• To overcome this, the state would have to show evidence of “substantial” 
numbers of registered non-citizens in spite of attestation requirements

• No such showing has been made. But there is room for one 



LOWV v. Newby

• Order reversing the trial court and granting preliminary injunction 
issued 9/9/16 and opinion on 9/26

• Federal Form must be accepted for federal elections no matter what a 
state uses for its own.

• Alabama, Kansas and Georgia all received the greenlight for DPOC 
instructions on the federal form.

• Newby considered the ”necessary” language of NVRA unnecessary to 
his analysis.  Court says this guaranteed LOWV odds of merit success

• NVRA text is not ambiguous and requires DPOC not be required



LOWV v. Newby

• Dissent by Judge Randolph
• Issuing this preliminary injunction preventing the states from 

conducting elections as they see fit is unconstitutional.
• Qualifications Clause (art. 1 sect. 2 cl. 1) and 17th amendment (“The 

electors in each State shall have the qualifications requisite for 
electors of the most numerous branch of the State legislatures.”)

• No claim or proof that these 3 states have laws that violate the 14th

amendment or any other provision of the constitution.
• Thus the states should be allowed these provisions if that is what they 

want.



What next

• Both still pending in district court.  Motion for partial summary 
judgment pending in Kobach.

• Eventually one of these will likely be offered to SCOTUS. 
• Who knows what happens then.



Question I have

• HAVA says the VR application shall include the question “Will you be 
18 years of age on or before election day?'’

• This is confusing for two reasons. 
• Can we change it to say “are you at least 17 years 10 months old”
• I think we can’t based on Kobach and Newby.



Another question

• Can Texas have a law that says the SOS must check a prospective 
voter’s citizenship at DPS notwithstanding that they checked the box?

• If SOS can’t verify citizenship, then the voter has to provide proof or 
be rejected.

• Again, I think not, but it is highly likely that something like this passes 
this legislative session



Ohio update

• One major update to the NVRA case (Randolph v. Husted) from Ohio.
• The district court said that using non-activity to trigger a confirmation notice 

was not cancelling a voter for the reason of not voting.
• the voter was actually being cancelled for not responding to a confirmation 

request.

• Opinion from 6th circuit reversing the decision on 9/23/16
• The process is not expressly permitted by the NVRA.
• The process violates the prohibition on cancelling voters for nonparticipation.

• Because the process “results in removal by reason of failure to vote”.



Feldman v. Arizona

• Insufficient number of polling places violates constitution and VRA.
• Prohibition on allowing persons to pick up and send in mail ballots for 

voters (ballot harvesting) violates constitution and VRA.
• Preliminary injunction denied on ballot harvesting on 9/23
• Interlocutory appeal taken and 9th circuit issued injunction from court 

en banc overruling panel on 11/4/16
• SCOTUS granted stay of that injunction on 11/5/16
• Merits of case remain pending.  En banc oral arguments on injunction 

at 9th circuit held on 1/17/17



Texas voter ID

• 5th Circuit en banc opinion came out July 20, 2016
• Discriminatory effects, but insufficient evidence to support purpose 

finding
• Remand to district court to craft interim remedy to ameliorate the 

discriminatory effects until final decision on purpose or amendment 
of the statute

• 8/10 interim order entered.
• 9/20 subsequent order entered
• 11/8 election



Texas voter ID

• Small number of Reasonable Impediment Declarations used
• Many were used improperly
• Bills pending in legislature
• Hearing scheduled for later this month on the “purpose” finding



Redistricting (Perez v. Texas)

• Saga continues.  
• Motion to make a ruling made by plaintiffs in the summer.  
• The panel issued a ruling that said they were working on it.



Redistricting (Lopez v. Texas)

• Texas has two final appellate courts that are elected statewide
• Nine judges each on Court of Criminal Appeals and Texas Supreme Court
• The argument is that they should be elected by place in order to enable 

minority voters to elect the justice of their choice

• Discovery is ongoing.  



Mallika Das v. Texas

• Voting Rights Act Case involving interpreters
• Texas treats interpreters as different than assistants under chapter 

208.  Says they have to be a registered voter of the county.
• District Court ruled for plaintiffs early last summer.  
• Currently on appeal, but we changed our processes and training to 

have interpreters meet same qualifications as assistants for 
November’s election.  



Stringer v. Cascos

• NVRA motor voter case suing SOS and DPS.
• DPS issues driver licenses and provides opportunity to make changes 

and do one renewal online.  
• When asked if want to register to vote, the driver is sent from DPS 

website to a site to fill out print and mail in a VR application.
• Argument is that this isn’t a “simultaneous” opportunity to register to 

vote as required by NVRA.
• Discovery is occurring.  Not really a factual dispute, but Judge granted 

a motion for discovery sanctions against Texas yesterday evening.
• Trial later this year.
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